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SUPREME COURT OF THE D STATES

Syllabus
CENTRAL INTELLIGENCE AGENCY ET AL v

SIMS ET AL .

CERTIORAR! TO THE UNTTED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA DISTRICT

No. 83-1075. Argued December 4, 1984—Decided April 16, 1985°

Between 1963 and 1968, the Cestral Intelligence Agency (CLA) Snanced 3
mm«gwmmmnuamu.um

. tar Soviet and Chinese advances in brainwashing snd interrogation tech-
niques. Subprojects were eontractad et to various universities, re-
search foundations, snd similar institutions. In 1977, respondents in
No. 83-1075 (bereafter respondents) Sled 8 request with the CIA under
the Freedom of Information Act (FOLA), seeking, inter alia, the names
of the institutions and individuals who had performed the research ander
MEULTRA. Clting Exemption 3 of the FOLA—which provides that an
from disclosure by statute . . . provided that such statmte . . . refers to
particular types of matters to be withheld®—the C1A dechined to disclose
the information. The CIA invoked, as the exempcing statute
referred to in Exemption 3, §102(dX3) of the Nationa! Security Aet of
mv,Mmummcmzhmmu
thorized disclosure.® Respondents thes flled suit under the FOIA I -~
Federal District Comrt.  Applying, 2 directed by the Court of Appeals

on sn earfier appeal, 8 definition of “intelligerse sources” ss weaning
only those sources to which the C1A had to guarmtee confidentiality in
order to obtain the information, the District Court beld that the identi-
tes of resesrchers who had received express guarantees of confidential-
ity need not be disclosed. and also exempted from disclosure other
researchers on the ground that their work for the CIA, apart from

*Together with No. 83-1249, Sims et al. v. Centrul Intelligencs Agency
ot al., also on certiorari to the same couwrt.
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Syllabus

MEULTRA. required that their idantities remain secrst The court
Whﬂ&um“uwummuﬁwm-
mdmuﬁwm-m&mm-mwm
disclosure. The Court of Appesls affrmed this laster boiding, but
nvmmmc«ﬁomgmmmu-mww
mmmmrmawmrm«mmu
tion of exampt “intelligence sources.® The Court of Appesls beld that it

Beld:
L&donlwmmuniﬂunavizhholdiumuuwtxmp-
tion 3. &eﬁnl@d)(&)duﬂynfmtowmqpudnmn‘
within the meaning of Exemption & Moreover, the FOLA’s legislative
mnmmaqmwednwdxzmu.mum
statute under that Exemption. And the plain meaning of § 102(dX3)'s
hnmnuvenumNMMAa’obﬁmﬁuhim.hdi-

gence guthering. Pp. 718 )
zmmmmmwmmm
maw.mm.mmmamwu
pmwmmmcum:ommmw
tions with respect to foreign intalligence. To force the C1A to discicse 8
mvbgunramtdm.ﬂwthbd.whm“ﬁ
hnmmﬁnddhlmﬁonmﬁedﬁmoutm”
um&h.mﬂhvcudevuuﬁn(hmumm‘aﬁtymm
out its statutory mxssion. The record establishes that the MKULTRA
mdidhbapwidcthem&wmﬁonnhudwh
intelligence Amction, and therefore the Director was suthorized t0
MMWHMMMW«&FO&
Pp. 1318

3 mrouaamnqmmom»mmhﬁmw
affliations of the exempt researchers. This conclusion is supparted by
the recard. mmmblyeuﬂndedummwu'bh
W&Mawhummmhmje&mdu
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CIA v SINS m
Sylabus

mmd.mbmgmmmm“pcﬁrmduo
ﬁuummmmamdmmww
ressarchers.  Pp. U-R1.
—U.S.An.D.C.—.mr.us.Mhpnmth

part.
. - . iy W '
uvnceRr, C.J.. delivered the opinion of the Court. in whichk WrrT2
lx:m‘v:! PowzLL, REXNQUIST. STEVENS. and O’Connor, 4J., joined.

MARSEALL, J., fled ancpinioneowrun:bemuh,‘mvﬁeb BREN-
NAN, J., Joined.
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Nos. 83-1075 anD 831249

CENTRAL INTELLIGENCE AGENCY, ET AL,
PETITIONERS
83-1075 .
JOHN CARY SIMS anD SIDNEY M. WOLFE

JOHN CARY SIMS anp SIDNEY M. WOLFE,
PETITIONERS
83-1249 °
CENTRAL INTELLIGENCE AGENCY AND WILLIAM
J. CASEY, DIRECTOR, CENTRAL
INTELLIGENCE AGENCY

ouwmsormommmmnamcomor
APPEALS POR THE DISTRICT OF COLUMBIA QIRCUTT

(April 16, 1986]

CHIEF JUSTICE BURGER delivered the opinion of the
Court.

In No. 83-1075, we granted certiorari to decide whether
$102(dX3) of the National Security Act of 1947, as incorpo-
rated in Exemption 8 of the Freedom of Information Act, ex-
empts from disclosure only those sources of intelligence in-
formation to which the Central Intelligence Agency had to

. guarantee confidentiality in order to obtain the information. -
In No. 83-1249, the croes-petition, we granted certiorari to
decide whether the Freedom of Information Act requires the

to disclose the institutional affiliations
of persons whose identities are exempt from disclosure as
“intelligence sources.”
1

Between 1953 and 1966, the Central Intelligence Agency
3 financed a wide-ranging project, code-named MKULTRA,
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concerned with “the research and development of chemieal,
biological, and radiological materials capable of employment
in clandestine operations to control human behavior.”* The
consisted of some 149 subprojects which the Agency
contracted out to various universities, research foundations,
and similar institutions. At least 80 institutions and 185 pri-
vate researchers participated. Because the Agency funded
MEULTRA indirectly, many of the particpating individuals
were unaware that they were dealing with the Agency.
MEULTRA was established to counter perceived Soviet
and Chinese advances in brainwashing and interrogation
techniques. Over the years the program included various
medical and psychological experiments, some of which led to
untoward results.! These aspects of MEULTRA surfaced
publicly during the 1970's and became the subject of execu-
tive and congressional investigations.’

'Mhpmdm&ha&mnitmwSmdmemnthl
with Respect to Intelligence Activities, S. Rep. No. 94-755, Book 1, p. 389
(1976) (footnote omitted) (Final Report). MEULTRA began with a pro-
mmmwnm.mmmw.m:mm
for Plans. nmm.wmmwwm

anwitting buman sabjects. At least two perscns died as & result of
mmwo,mm»yunuwwum
becaase of the testing. See /d., a2 392403. This type of experimentation
hme:pmlyhrbiddenbyumﬁveudc. Exee. Order No. 12333,
$2.10 3 CFR 213 (1982).
'&epmnyﬁndkcmnwtﬂ-ﬂzhponumehﬁ-
dmbymcumuncumvmmumm
Mummmseammmcmmdnm
hwmﬂwcﬁon:himﬂmphfaﬂm&lm&nnimu -.
Mmmmsmmmawmmswﬁde -
mmmmaamwmm..mw(m
nmnm‘r-mwmcmwn:amusmwm
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On August 22, 1977, John C. Sims, an sttorney, and Sidney
M. Wolfe, M. D.. the director of the Public Citizen Health
Research Group,* flled s request with the Central In-
telligence Agency seeking certain information about
MKULTRA. Respondents invoked the Freedom of In-
formation Act (FOIA), § U. S. C. §582. Specifically, re-
spondents sought the grant propoeals and contracts swarded
under the MKULTRA program and the names of the institu-
tions and individuals that bad performed research.’

Pursuant to respondents’ request, the Agency made avail-
able to respondents all of the MKULTRA grant proposals
and contracts. Citing Exemption 3 of the FOIA, 6 U. S. C.
§ 552(bX3XB),’ however, the Agency declined to disclose the

Subcommittee on Health and Scientific Research of the Senats Committee
oo Human Resources, 36th Cong.. 1st Sess. (1977).
Anhurndutmymbymlumrceunlhddmudﬂ!
controversial aspects of the MEULTRA project in 1963. See Report of
Inspection of MEULTRA (July 25, 1963).
+Sims and Wolfe are the respondents in No. 83-1075 and the crom-
petitioners in No. 83-1249. In arder t0 avoid confusion, we refer to Sims

Joint

Bealth and Sciemtific Resources of the Senate Committee oo Human
Resoarces. wm:&cm'umnmhd
&mmmmuﬁm.mw:mwm
Msmmwm&mumﬂdmm Respondents sought
°mmmmmm¢.w.aclmm.-u¢b
slstes from disclosure “personnel and medical fles and similar flles the .
&sclosure of which wonld constitute a dearly unwarranted invasion of per- - -
sonal privacy.” This claim, rejectad by the District Court and the Comrt of
Appeals, is 8o looger at issoe.

Sanitized Copy Approved for Release 2011/03/15 : CIA-RDP87B00028R000100170001-7



Sanitized Copy Approved for Release 2011/03/15 : CIA-RDP87B00028R000100170001-7

§3-1078 & 8-12¢9—OPINION
4 ClA v SIMS

names of all individual researchers and 21 institutions.” Ex-
emption 3 provides that an agency need not disclose “matters
that are . . . specifically exempted from disclosure by statute
. . . provided that such statute.. . . refers to particular types
of matters to be withheld.” Ibid. The Agency relied on
§ 102(dX3) of the National Security Act of 1947, 61 Stat. 498,
80 U. S. C. §403(dX3), which states that

“the Director of Central Intelligence shall be responsible
for protecting intelligence sources and methods from un-
authorized disclosure.”

Dissatisied with the Agency’s limited disclosure, respond-
ents filed suit under the FOIA, § U. S. C. § 552(a)X4XB), in
the United States District Court for the District of Columbia.
That court ordered disclosure of the withheld names, holding
that the MKULTRA researchers and affiliated institutions
were not “intelligence sources” within the meaning of
$102(dx3). 479 F. Supp. 84 (DC 1979).

On appeal, the United States Court of Appeals concluded,
as had the District Court, that § 102(dX3) qualifies as 8 with-
holding statute under Exemption 3 of the FOIA. The court
held, however, that the District Court's analysis of that stat-
ate under the FOIA lacked a coherent definition of “intelli-
gence sources.” Accordingly, it remanded the case for re-
consideration in light of the following definition:

“[A}n ntelligence source’ i3 a person or institution that
provides, has provided. or has been engaged to provide
the CIA with information of a kind the Agency needs to
perform its intelligence function effectively, yet could
pot reasonably expect to obtain without guaranteeing
the confidentiality of those who provide it.” 26 U. S.
D. C. 157, 166, 642 F. 2d 562, 571 (1980).

'WWMWMMWEMMEMMG i

i
ukpmhduwdiadaeb&nﬁmhummmdm&mﬁ- F\

tations that had consented. Evidently, the made 0o offort |
to contact the 185 ipdividual Tesearchers. See & 2, mfra - \
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On remand, the District Court applied this definition and
ordendmmncyt.odbdotubcmdﬂmchﬂ
and the institutions with which they bad been affilisted.
The eourt rejected respondents’ contention that the
MKULTRA research was not peeded to perform the Agen-
cy’s intelligence function, explaining that

“ijn view of the agency’s concern that potential foreign
epemies could be engaged 0 similar research and the de-
sire to take effective counter-measures, . . - (the
Agency) could ressonably determine that this research
was needed for its intelligence function.” App. to Pet.
for Cert. in No. 83-1075, pp- 22-Ba.

The court then turned to the question whetber the Agency
could show, as the Court of Appeals’ definition requires, that
it could not reasonably have expected to obtain the informs-
tion supplied by the MEULTRA sources without guarantee-
ing confSidentiality to them. The ecourt concluded that the
Agency’s policy of considering its relationshipe with |
MEULTRA researchers as conSdential was not suficient to 1
satisfy the Court of Appeals’ definition because “the chief de-
gire for confidentiality was on the part of the CIA." Id, st
s ‘l‘heeo\n‘treeogniudthatsomedthemunhashd

unnecessary Ti
sdentified indirectly. [Id., at 27a, M.

Saniti
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Both the Agency and respondents appealed. The Court of
Appeals affirmed that part of the District Court’s judgment
exempting from disclosure the institutional affiliations of in-
dividual researchers found to be intelligence sources. How-
ever, it reversed the District Court’s ruling with respect to
which individual researchers satisfied “the need-for-confiden-
tiakity” aspect of its formulation of exempt “intelligence
sources.” 228 U. S. App. D. C. 269, 275, 709 F. 2d 95, 101
(1983).

At the outset, the court rejected the suggestion that it re-
consider the definition of “intelligence sources.” Id., at 271,
709 F. 2d, at 97. The court then criticized the District Court
for focusing its inquiry on whether the Agency had in fact
promised confidentiality to individual researchers. The ‘-
D rt beld that the District Court’s decision sutomatically to |
exempt from disclosure those researchers to whom confiden- ‘
tiality had been promised was erroneous; it directed the Dis- |
ﬁa&monnmdwfmiuinquhyonwhwe §
Agency offered sufficient proof that it needed to cloak its ef-

forts in confidentiality in order to obtain the type of informa-

- tion provided by the researcher. Only upon such 8 showing }
would the individual qualify as an “intelligence source” ex- |

empt from disdocwy_ﬂmfler the FOIA.®

'J@Mm;mwﬁumﬂ:hmdw-

ing in part. He eriticized the msjority’s narrow definition of “intelligence
m’wﬁ(bmwmmh‘mmumwm
wm'unnmupmamdin{ommimqu
peeded in arder to obtain the information.” 228 U. S. App. D. C., 2t 277,

709 F. 24, a2 1. He noted that Tilt seems far more in keeping with the
WWMWMMM«B(M]andudeMB.n-
wmmmmmammﬁonmmmw
nidnhdﬁodimvuvdvh&wbjmvmdbwmuhﬂ&'

nd Bednmkmmmmludwonmml‘ou
mﬁmunq@uthApxyuM:pnniedwnﬂdmﬁaﬂqhh -
given w0 an intelligence source. This is "not an bonorable way for the gov- .
arnment of the United States to behave,” and would produce “pernicious
resulta.® /d., at 276-277, 09 F. 24, at 102-108
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We granted certiorari, 465 U. 8. —, — (1984). We
pow reverse in part and affirm in part.

I1
No. 83-1076
A

The mandate of the FOIA calls for broad disclosure of Gov-
ernment records.! Congress recognized, however, that
public disclosure is not always in the public interest and thus
provided that agency records may be withheld from disclo-
sare under any of the nine exemptions definedin § U. 8. C.
$552(b). Under Exemption 3 disclosure need not be made a3
to information “specifically exempted from disclosure by stat-
ute” if the statute affords the agency no discretion on disclo-
sure, 5 U. S. C. §562(bX3XA), establishes particular eriteris
for withholding the information, or refers to the particular
types of material to be withheld, § 552(bX3XB).

The question in No. £3-107 is twofold: first, does
$102(dX3) of the National Security Act of 1947 constitute 8
statutory exemption to disclosure within the mearning of Ex-
cnpﬁona;tndacond,mthemmmnin-
cuded within §102(dX3)'s protection of “intelligence
sources.” B

mmm:mnmawwwpm
“responsible for protecting intelligence sources and methods
from unauthorized disclosure.” 50 U. S. C. $403()3). As
part of its postwar reorganization of the national defense sys-
tem, Congress chartered the Agency with the responsibility
of coordinating intelligence activities relating to national se-

wwumwmmh See, & §..
muswm.au.aw.&(mmv.mrh
Rubber Co., &7 U.8. 20 220 (1978% EPA v Mink, 10 U.8 T3,
Q).
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curity.® In order to earry out its mission, the Agency was
expressly entrusted with protecting the heart of all intelli-
gence operations—*“sources and methods.” 3

Section 102(dX8) of the National Security Act of 147,
which calls for the Director of Central Intelligence to prote®t
“intelligence sources and methods,” clearly “refers to par--
ticular types of matters,” § U. 8. C. §552(b)3XB), and thus
qualifies as » withholding statute under Exemption® The
“plain meaning” of the relevant statutory provisions is suffi-
cent to resolve the question, see, ¢. g., Garcia v. [/nited
States, 469 U. S. ——, —— (1984); United States v. Weber
Aircraft Corp., 465 U, S. ——, —— (1984). Moreover, the
legislative history of the FOIA confirms that Congress in-
tended § 102(dX3) to be 3 withholding statute under Exemp-
ton 3.4 Indeed, this is the uniform view among other fed-
eral courts.”

Our conclusion that §102(dX3) qualifies as a withholding
statute under Exemption 3 is only the first step of
the inquiry. Agency records are protected under § 102(dX3)
only to the extent they contain “intelligence sources and

®See, ¢. 9., H. R Rep. No. 961, 80th Cong., 1st Sess.. 3 (1M7); S. Rep.
No. 239, 80th Cong., 15t Sess., 1 (1947,
8Gee H. R. Rep. No. 94880, pt. 2 p. 15. a. 2 (1976). See aiso H. R.

c«mmxas-w.p.n(mcxscmnm.xo.u-m.pu
(1974); S. Rep. No. 98-854. p. 16 (1974). For s tharough review of the
WWmev.Hdg.mf.EMI&lﬂ
(CAS 1982) (per curiom).
muy.cmmmc.mmummAmmmm-
“MM.LM.'S@-W.NDMMAM!'W
tional the FOIA. The legislative history reveals that Congress
maintains the position that Section 102(dX3) is an Exemption 3 statute.
See.c.'..!.R.M.No.S-mn-Lp.S(lN);S.Rep.No.m.

p 7.0 4 (1983).

®See, 6. 9., Miller v. Casey, 235 U.S. App.D.C. 11,15, 0 F. 2d 773,
mmur.ccmuzcumu.amD.c.n.u.esr.auoo. -
um(msup-ﬁn.cu.mu.s.mD.c.uo.m.mr.u -
144, 147 (1980); National Commission on Law Enforcement end Social
Justics v. CIA, 576 F. 2d 1373, 1376 (CAS 1978).
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methods” or if disclosure would reveal otberwise protected
information. c

* definition

Respondents contend that the Court of Appeals
of “intelligence sources,” focusing on the peed to hg{mnnﬂt.:‘
confidentiality in order to obtain the type of orn?l
desired, draws the proper lineﬁ:x&hmr?%e&: h‘;'ehe‘:hn:

urces deserving exemption from .
:euﬁnzdof the stitutory language, as well as the .\eguhgv‘:
history of the National Security Act, however, indicates tha
Congress vested in the Director of Central Iqumgence very
Waumummmdwwgm}}
ton from disclosure. The Court of Appeals’ narrowing ol
thhmthoﬁqnotmlyeonmvewtheqywbmgwdi
Congress, but also overlooks the practical pecessities of

thor with the language of §102(d)3). Baldrige .
We. beggs U. S. 345, 856 (1982); Steadman ¥. SEC, 450
O 5 91, 97(1981), Section 102(d3) specificaly suthorizes
tb.e Dn'ctor of Central Intelligence to protect ﬁnumg:ed
sources and methods” from disclosure.  Plainly mniture a
ﬂeepoﬂhilmtmoryhnmeompommﬂ_u A &
the Agency’s unique responsibilities. To 'keep inforT t.:e
other nations’ activiti bearingonmmmml%
must rely on a host of sources. A.ttbemne '
the Director must have the suthority to shield thoudAgenc):
activities and sources from my;iscl‘:m:thatwonl unnec
essaril romise the Agency's efiorts. .
The {pi':;pmw of § 102(dX3) may not be squﬂ'ed. tgt‘l:
o e e
i tion ithin the
wrxm:ena. Section 102(d)3) does not state, 83 t.rt:
Cmnoprpeak’viewmggesu.thsttheMo{Cen .-
Intelligence is authorized to protect intelligence sources only
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if such protection is needed to obtain information that other-
wise could not be acquired. Nor did Congress state that
only eonfidential or nonpublic intelligence sources are pro-
tected.® Section 102(dX3) eonpins no such limiting lan-

with respect to foreign intelligence. The plain statutory lan-

guage is not to be ignored. Weber Aircraft Corp., supra, at

The legislative history of §102(dX3) also makes clear that
Congress intended to give the Director of Central Intelli-
gence broad power to protect the secrecy and integrity of the
intelligence process. The reasons are too obvious to call for
enlarged discussion; without such protections the Agency
would be virtually impotent.

Enscted shortly after World War 11, § 102(dX3) of the Na-
tional Security Act of 1947 established the Agency and em-
powered it, among other things, “to correlste and evaluate
intelligence relating to the national security.” 50 U.S. C.
§403(dX3). The tragedy of Pearl Harbor and the reported
deficiencies in American intelligence during the course of
the war convinced the Congress that the country’s ability to
gather and analyze intelligence, in peacetime as well as in
war, must be improved. See, ¢. g., E. R. Rep. No. 961,
80th Cong., lst Sess., 3—4 (147); S. Rep. No. 239, 80th
Cong., 1st Sess., 2 (147).

Congress knew quite well that the Agency would gather
intelligence from almost an infinite variety of diverse
sources. Indeed, one of the primary reasons for cresting the

'wmurﬁdyhupbhdwﬁngbgiﬂlﬁonthnmnth
mdpm-dcdmdinfamm In other provisions of the
NUndhﬁnPﬁvaa.mehymmd‘mn&ndd
source{s].” sources of “confidential information,” and sources that provided
hlomﬁounndemexprwpmheo(eouﬂdenﬁ:ﬁry. See3U. 8. C -.
§5520XTXDY 8 U. 8. C. §§ 5522(kX2) and ().
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Agency was Congress’ recognition that our Government
would have to shepherd and analyze s “mass of information”
in order to safeguard national security in the postwar world.
See Jbid. Witnesses with broad experience in the intelli-
gence feld testified before Congress concerning the practical
realities of intelligence work. Fleet Admiral Nimitz, for ex-
ample, explained that “intelligence is a composite of suthenti-
cated and evaluated information covering not only the armed
forces establishment of a possible enemy, but also his indus-
trial capacity, racial traits, religious beliefs, and other related
aspects.” National Defense Establishment: Hearings on S.
758 before the Senate Committee on Armed Services, 80ch
Cong., 1st Sess., 132 (1%47) (Senate Hearings). General
Vandenberg, then the Director of the Central Intelligence
Group, the Agency’s immediate predecessor, emphasized
that “foreign intelligence [gathering] consists of securing all
possible data pertaining to foreign governments or the na-
tional defense and security of the United States.” Jd., st
.

Witnesses spoke of the extraordinary diversity of intelli-
gence sources. Allen Dulles, for example, the Agency’s first
Direﬂor,:hmdthemythofthechadc“semngem”u
the typical intelligence source, and explained that “American
bminasmenandAmerinnpro{asorsmdAmeriamo{an
typaanddacripﬁomvhomvdmundthe world are cbe
of the greatest repositories of intelligence that we have.”
National Security Act of 1947: Hearings on H. R. 2319 before

'Cmnmhﬂywndmdmspeddmmdmw:
intelligence function. Pcm.m.wmmhRMszth
't\mcﬁend(&em]htomsﬁmwunmheﬁumhb
bmﬂnmh(m&wu&wﬂwmﬁn&dehmh'
93 Cong. Rec. $397 (1947 Mloul.d\rinnheeoumdtNBm
w,mmmm«wwmummmm
mmmwmummmamwmmm ;
ever we can get .° Natiosal Security Act of 1947: Rearinp et B R -~
8”%&8mmntmﬁmhmmnt
pmn.mcm..ms«;.mup.uuu 1, 147
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the House Committee on Expenditures in the Executive De-
partments, 80th Cong., 1st Sess., 22 (June 27, 1947) (Closed
House Hearings).® In a similar vein, General Vandenberg
spoke of “the great open sources of information apon which
roughly 80 percent of intelligence should be based,” and iden-
tified such sources as “books, magazines, technical and scien-
tific surveys, photographs, commercial analyses, newspa-
pers, and radio broadcasts, and general information from
people with knowledge of affairs abroad.” Senate Hearings,
at 492.

Congress was also well aware of the importance of secrecy
in the intelligence field. Both General Vandenberg and
Allen Dulles testified about the grim consequences facing
intelligence sources whose identities became known. See
Closed House Hearings, at 10-11, 20. Moreover, Dulles ex-
plained that even American citizens who freely supply intelli-
gence information “close up like a clam” unless they can hold
the Government “responsible to keep the complete security
of the information they turn over.” Id., at 2.® Congress
was plainly alert to the need for maintaining confidentiality—
both Bouses went into executive session to consider the leg-
islation creating the Agency—a rare practice for congres-
sional sessions. See a. 15, supra.

Against this background highlighting the requirements of
effective intelligence operations, Congress expressly made

5These bearings were beld in executive session. The transeripe was
declassified in 1982 The Senate also beld hearings benind closed doors.
See S. Rep. No. 239, 80th Cong., 1st Sess., 1 (147
'&cthyahyuMMcn«mﬁo& In
thmdhnhcadmfornhuﬁpnamcwwm
wrote to his agest
’Mmdqdmwbumma.hwntndmdmu
further urged. AD that remains for me to add is, that you keep the whole
matter as secret as posxible. For upon secrecy, success depends in most
i oltheiind.ndbrmtdhtheympmﬂy&fmd
cood lWﬁﬁnpdGthuﬁnﬁou(Mﬂu.Wd 1933)
(!MﬁomGeotg!WuhinmeoloulﬂinDldeyﬁ,xm
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the Director of Central Intelligence responsible for “protect-
ing intelligence sources and methods from unautborized dis-
closure.” This language stemmed from President Truman's
Directive of January 22, 1946, 11 Fed. Reg. 1837, 0 which he
established the Nationa! Intelligence Agency and the Central
Intelligence Group, the Agency’s predecessors. These insti-
tutions were charged with “assur(ing] the most effective
sccomplishment of the intelligence mission related to the na-
tional security,” i%id., and accordingly made “responsible for
fully protecting intelligence sources and methods,” id., at
1339. The fact that the mandate of §102(dX3) derives from
this Presidential Directive reinforces our reading of the legis-
lative history that Congress gave the Agency brosd power to
control the disclosure of intelligence sources.

m
A

Applying the definition of “inteligence sources” fashioned -
by the Congress in § 102(dX3), we hold that the Director of
Central Intelligence was well within his statutory suthority
to withhold the names of the MEXULTRA resesrchers froni
disclosure under the FOIA. The District Court specifically
ruled that the Agency'mldmoublydeurmthnthh
rumhmneededhiﬁbulﬁgmfmcﬁn."mdthe
Court of Appeals did not question this ruling. Indeed, the
record shows that the MEULTRA research was related to
the Agency’s intelligence-gathering function in part because
it revealed information about the sbility of foreign govern-
ments to use drugs and other biological, chemical, or physical
agents in warfare or intelligence operations against adversar-
jes. Durinctheheightoftheeddvarpeiod.tbe Agency
was concerned, not without reason, that other countries were
charting new advances in brainwashing and interrogation
techniques.®

* App. to Pet. for Cert. in No. 831075, pp. 22-Ba.

'chph.ﬁmdhuﬁmswmqw
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Consistent with its responsibility to maintain national secu-
rity, the Agency reasonably determined that major research
offorts were pecessary in order to keep informed of our po-
tential adversaries’ perceived threat. We thus conclude that
MEULTRA researchers are “intelligence sources” within the -
brosd meaning of § 102(dX3) because these persons provided,
ormcnpgedwprovide,infomlﬁontheAgencymdlh
fulfll its statutory obligations with respect to foreign
intelligence.

Respondents’ belated effort to question the Agency’s au-
thority to engage scientists and academic researchers as
intelligence sources must fail. The legislative history of
§ 102(dX3) indicates that Congress was well aware that the
Agency would call on 2 wide range and variety of sources to
provide intelligence. Moreover, the record developed in this
case confirms the obvious importance of scientists and other
researchers as American intelligence sources. Notable ex-
amples include those scientists and researchers who pio-
neeredtheuseofndarduﬁngWorldWerluvenast.he
group which took part in the secret development of nuclear
weapons in the Manhattan Project. See App. 43; App. ©0
Pet. for Cert. in No. 83-1075, p. 882"

The Court of Appeals narrowed the Director’s authority
ander § 102(dX3) to withhold only those “intelligence sources”

————

huaﬂsﬂwmmm'wmwﬁmdmm
mmhnudmwmmdtbemo{mﬁorﬂ

. X
wbow:dmvbohdbeenubieeudwlonned‘bnin'uhin‘." i,
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'Medhhﬁdaﬁvoﬁlwthhcmmen&d&mﬂbulﬁ-
WMMLMﬂ.!SuLm,hvﬁd
mumpudtheunq’s'qmﬁadﬁu’hmmm
mroumwwmdmmummamn
would be valuable intelligence sources. See B R. Rep. No.
98-728, pt- 1. p- 22 (1984). =
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safeguard the Agency’s sources and methods of operation. o
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providing intelligence sources with an assurance of o “::;
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both the secrecy of information important to our modﬂ e
curity and the tppeanneeoleonﬂflengahty_wm al to
the effective operation of owr foreign intelligence u.rn(ee
Snepp v. Unwsm,mu.ssm.sos.uaum) pel;
cxram). See Haig v. Agee, 483 U. S. 280, %07 (1?1)-&“
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and cause sources to “close up like a elam.” To induce some
sources to cooperate, the Government must tender as abso-
lute an assurance of confidentiality as it possibly can. *The
continued availability of [intelligence] sources depends upon
the C1A’s ability to guarantee the security of information
that might compromise them and even danger [their) per-
sonal safety.” Snepp v. United Slates, supra, at 512,

We seriously doubt whether a potential intelligence source
will rest assured knowing that judges, who have little or no
background in the delicate business of intelligence gathering,
will order his identity revealed only after examining the facts
of the case to determine whether the Agency actually needed
to promise confidentiality in order to obtain the information.
An intelligence source will “not be concerned with the under-
lying rationale for disclosure of” his cooperation if it was
secured “under assurances of confidentiality.” Baldrige v.
Shapiro, 455 U. 8., at 361. Moreover, a court’s decision
whether an intelligence source will be harmed if his identity
is revealed will often require complex political, historical, and
peychological judgments. See, ¢. g., Fitzgidbon v. CIA, 578
F. Supp. 704 (DC 1983). There is no reason for a potential
intelligence source, whose welfare and safety may be at
stake, to have great confidence in the ability of judges to
make those judgments correctly.

The Court of Appeals also failed to recognize that when
Congress protected “intelligence sources” from disclosure, it -
was not simply protecting sources of secret intelligence in-
formation. As noted above, Congress was well aware that
secret agents as depicted in novels and the media are not the
typical intelligence source; many important sources provide
intelligence information that members of the public could also
obtain. Under the Court of Appeals’ approach, the Agency
could not withhold the-identity of a source of intelligence if e
that information is also publicly available. This
ignores the realities of intelligence work, which often in-
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Iv
No. 83-1249

The cross-petition, No. 83-1249, calls for decision on
whether the District Court and the Court of Appeals cor-
rectly ruled that the Director of Central Intelligence need not
disclose the institutional affiliations of the MKULTRA re-
searchers previously held to be “intelligence sources.” Our
conclusion that the MKULTRA researchers are protected
from disclosure under §102(dX3) renders unnecessary any
extended discussion of this discrete issue.

In exercising the authority granted by Congress in
§102(d)3), the Diréctor must, of course, do more than simply
withhold the names of intelligence sources. Such withhold-
ing, standing alone, does not carry out the mandate of Con-
gress. Foreign intelligence services have an interest in
knowing what is being studied and researched by our agen-
cies dealing with national security and by whom & is being
done. Foreign intelligence services have both the capacity
to gather and analyze any information that is in the public
dominandthembstmﬁalexpuﬁseindedudnnheido-
tities of inteligence sources from seemingly unmimportant
details.

In this context, the very nature of the intelligence appe-
nmdmymnwhwtrywﬁndomnhemot
others; bits and pieces of data “may aid i piecing together
bits of other information even when the individual piece is not
of obvious importance in itself.” Halperin v. CIA, 203 U. S.
App. D. C. 110, 116, 629 F. 2d 144, 150 (1980). Thus,

«{w}hat may seem trivial to the uninformed, may appear
ofpwmomentwonewhohasahroadvievoftbe z
scene and may put the questioned item of information in
its proper context.'” Halkin v. Helmas, 194 U. S. App.
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closure of” individual researchers. App. to Pet. for Cert. in
No. 83-1078, p. 27a. This conclusion is supported by the
record.® The Director reasonsbly concluded that an ob-
server who is knowledgeable sbout a particular intelligence
research project, like MKULTRA, eould, upon learning that
research was performed at a certain institution, often deduce
the identities of the individual researchers who are protected
“intelligence sources.” The FOIA does not require discio-
sure under such circumstances.

Respondents contend that because the Agency has already
revealed the names of many of the institutions at which
MKULTRA research was performed, the Agency is some-
how estopped from withholding the names of others. This
suggestion overlooks the political realities of intelligence
operations in which, among other things, our Government A
may choose to release information deliberately to “send a \o
message” to allies or adversaries.® Congress did not man- T
date the withholding of information that may reveal the iden-
tity of an intelligence source; it made the Directar of Central
Intelligence responsible only for protecting sgainst unau-
thorized disclosures.

The nationa! interest sometimes makes it advisable, or
even imperative, to disclose information that may lead to the

by

8 For example, an afidavit fled by an Agency operations officer famikiar
with MEULTRA stated tha: disclosure of the insttutions st which
MEKULTRA research was performed would pose “a threat of damage to ex-
mwmmdmmnmmmmumumwmm
-of past relationships with the institutions.” App. 27.

® Admiral Turner provided one wel-known example of this phe-
Domenon:

“DXring the Cuban missile erisis, President Kennedy decided to release s
grest deal of sensitive intelligence information concerning Soviet misaile
installations in Cubs. It was clear, at that time, that the Soviets had to be

told publicly that the United States Government had precise information

an the extent of the Soviet threst in arder to justify the strong counter- =
measures then taken by our Government.® App. to Pet. for Cert. in No.
83-1075, p. 0.
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of intelligence sources. And i is the rupomm
?{.ﬁwmmewuﬂ Inteligence. not that of :«; oj‘:d;
cary, to weigh the variety of complex and subtle rpige
determining whether disclos ur:!.ol information mh’mm o
unacceptable risk of compromising the Agency’s intelige Pl
gathering . Here Admiral Turner, 88 pxn}:t&r'.ﬁm.
cided that the benefits of disclosing the identities °th ot
tions that had no objection to.dx:cll;zs}:)ec %ut:‘e\gbed d:ls i
ing so. But Congress. in , entrusted -
:::tgoniry authority to the Du'ec_tor,.md the fact tht;‘:dd!;:
ral Turner made that determination m}S"{S does notdm ot
guccessors to make the same determination, .in s eth o
context, with respect to institutions requesting thlti] !
identities not be disclosed. See, ¢. 9., Sclubuzd '.966 o
States, 223 U. S.App. D. C. 28, 248, 690 F. )
(1982).

. . rly
hold that the Director of Central Intelligence prope
invv:l:edol 102(dX3) of the National Secunity Act of ;’94; ut:l
withhold disclosure of the identites of the individus
MEULTRA researchers as protected “intelligence .soureersio
We also bold that the FOLA does not require the march-
disclose the institutional affiliations of the exempt x-esi1 ol
ers in light of the record which supports the Agency’s de -
mination that such disclosure would lead to an unacceptadi
i isclosing the sources’ identities.
m:mof M:l‘ylfsve reeverse that part of the J\fxc:gmgn;i :g dt::l
Court peahreprdm'gt.he' re of the indIVict
mear:!fe:pmd affirm that part of the judgment pertaining
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SUPREME COURT OF THE UNITED STATES

Nos. 83-1075 anND 83-1249

CENTRAL INTELLIGENCE AGENCY, IT AL,
PETITIONERS

1075 n
JOHN CARY SIMS anp SIDNEY M. WOLFE

JOHN CARY SIMS anp SIDNEY M. WOLFE,
PETITIONERS
83-1249 L 1
CENTRAL INTELLIGENCE AGENCY aND WILLIAM
J. CASEY, DIRECTOR, CENTRAL
INTELLIGENCE AGENCY

WWUBOFCI:B‘HOMTOTBIUNTI’EDSTATES@U‘TOP
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

{Apri 16, 1986]

JUSTICE MARSEALL, with whom JUSTICE BRENNAN joins,
concurring in the resuit.

To give meaning to the term “ntelligence source” s it is
used in §102(dX3) of the National Security Act of 1947, the
Court today correctly concludes that the very narrow defini-
tion offered by the Court of Appeals is incorrect.! That the
Comtoprpahemddoanot,howem,eompdthteon-
cusion that the Agency’s sweeping alternative definitionisin =~

‘mCowtdAwahdeﬁuduwmm'.ﬁmc
hﬁmwmﬂa.vaMCMMWhpvﬁcm
mmw:a.wm,\mmammumm-
pmhmcﬁoneﬁedvcly,yamidwmomﬂyupeawom'i&
ont guaranteeing the confidentialicy of those who provide &.° 206 U. S.
App. D. C. 157, 166, 642 F. 2d 562, $T1 (1980) (Sims 1)
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fact the correct one.® The Court nonetheless simply sdopts
wholesale the Agency’s definition of “intelligence source.”
That definition is mandated neither by the language or legis-
lative history of any congressional act, nor by legitimate pol-
jey considerations, and it in fact thwarts congressional efforts
to balance the public’s interest in information and the Gov-
ernment’s need for secrecy. [ therefore decline to join the
opinion of the Court.

The Freedom of Information Act (FOLA or Act) estab-
lished a broad mandate for disclosure of governmental in-
formation by requiring that all materials be made public “un-
Jess explicitly allowed to be kept secret by one of the
exemptions . . .” S. Rep. No. 813, goth Cong., 1st Sess., 10
(1965). The Act requires courts to review de novo agency
claims of exemption, and it places on the Agency the burden
of defending its withholding of information. 5§ U.S.C
§$552(aX4XB). Congress, it is clear, sought to assure that
Government would not operate behind a veil of secrecy, and
it narrowly tailored the exceptions to the fundamental goal of
disclosure.

Two of these few exceptions are at issue in this case. The
first, on which the Court focuses, is Exemption 3, which ex-
empts information “specifically exempted from disclosure by
statute,” if the statute affords the agency no discretion on
disclosure, § 552(bX3XA), establishes particular criteria for
withholding the information, §552(b)3XB), or refers to the
particular types of material to be withheld, idid. The Court
quite rightly identifies §102(dX3) of the National Security
Act as a statutory exemption of the kind to which Exemption
3 refers; that section places with the Director of Central

'mcmw,mnnmm-mmwﬁu.
w&.m...uhudmm:\prsw g
mhuﬁm.'ﬂ..ﬂ-l!.mdioldulnthﬂtbebindnmyvﬂh—
Mndu&hmMWMthbhmmu
diacover the identity of sach 8 souree. Ants, 5t 19.
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Intelligence the responsibility for “protecting intelligence
sources and methods from unauthorized disclosure.®

A second exemption, known as Exemption 1, covers mat-
ters that are “(A) specifically suthorized under criteria estab-
tished by an Executive order to be kept secret in the inter-
est of national defense or foreign policy and (B) are in fact
properly classified pursuant to such Executive order.” §
U. S. C. $552(bX1). This latter exemption gives to the Ex-
ecutive Branch the authority to define material that will not
be disclosed, subject of course to congressional amendment of
the exemption. Agency decisions to withhold are subject to
de novo review in the courts, which must ascertain whether
documents are correctly classified, both substantively and
procedurally.

Exemption 1 is the keystone of 3 congressional scheme that
balances deference to the Executive’s interest in maintaining
secrecy with continued judicial and congressional oversight.
In the past, Congress has taken affrmative steps to make
clear the importance of this oversight. Seen. 5, infra. Ex-
emption 1 allows the Government to protect from the seru-
tiny of this Nation’s enemies classes of information that war-

on Security Classification before the Sobcommittee of the
Committee on Government Operations of the House of Rep-
resentatives, 97th Cong., 2d Sess. (1382) (Hearing).
Exemption 1 thus plays 3 crucial role in the protection of
Central Intelligence Agency information. That the Court
does not mention this exemption even once, in the course of
its lengthy analysis cn the policy reasons for broadly inter- _.
preting the “intelligence source” provision, is extraordinary.
By focusing myopically on the single statutory provision on
which the Agencyhuchosentorely in asserting its secrecy
right, the Court rewards the agency’s decision not to invoke
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Exemption 1 in this case.’ Of course, the Agency may fairly
assert any possible ground for decision. and it has no duty to
select that which is narrowest. But the Court, intent to as-
sure that important information is protected, todsy plays into
the Agency’s hands by stretching the “intelligence source”
exception beyond its patural limit; it does so while simply
jgnoring the fact that the information sought could properly
have been withheld on other grounds—on which the Agency
chose not to rely. The cost of acceding to the Agency’s liti-
gation strategy, rather than undertaking a thorough analysis
of the entire statutory scheme, is to mangle, seriously, 8
carefully crafted statutory scheme.

n

I turn, then, to consider in light of this statutory frame-
work the Court’s analysis of Exemption 3. After concluding
that Exemption 3 incorporates $102(dX3) as a withholding
provision, the Court sets out to define the term “intelligence
source.” First, it looks to the “plain meaning” of the phrase
and concludes that an “intelligence source” is self-evidently
the same as an “information source.” Ante, at 9-11. Sec-
ond, the Court looks to the legisiative history. Pulling to-
gether pieces of testimony from congressional bearings on
the need to establish a centralized agency to gather informa-
tion, it concludes that Congress knew that the Agency would
collect information from diverse sources, and that “Congress

gation strategy. Duﬁu&enpuudMJthemmiamm
Ammdﬁsﬁyufmedtohvohimpdonlwvm\bddtheb{m-
tion at issue. mmamofKULMmurchmvmbm
mmdhdmdcmtxuﬁvemwvmwonmmw
mmdmmx.mmmmwmm
See ¢T3 F. Supp. &, 88 (DC 19M9). The Distriet Court went 3o far as to -
mmoﬂeeﬁndmdbdbdmnude.w&cAmadd‘m --
on the dduliMnnhcmdiuﬁmiomMm
MMMNM.‘M.MMbme
information under Exemption L The Agency refused to do 30, however.
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tains the congressionally imposed limits on the Agency’s ex-
ercise of discretion in this ares.

To my mind, the phrase “intelligence source” refers only to
mvbowideh!omﬁoncitberonmmorin—

ied promise of confidentiality, and the exemption protects
mhhfomﬁonmdmurialmtwouldludwdhdumd
sueh information. This reading is amply supported by the
language of the statute and its history.

First, I nd reliance on “plain meaning” wholly inappropri-
ate. The heart of the issue is whether the term “intelligence
m‘mmnwhichheonﬂdenﬁa!orehndeﬁm,
and the answer is far from obvious. The term is readily sus-
ceptible of many interpretations, and in the past the Govern-
ment itself has defined the term far less broadly than it now
does before this Court. In testimony before the Bouse Sub-
committee on Government Operations on President Reagan’s
Exemption 1 Executive Order, Steven Garfinkel, Director of
the Information Security Oversight Office, explained that the
term “intelligence source” is narrow and does not encompass
even all confidential sources of information: /)

“Clertain of these sources are not ‘ntelligence sources.’
They are not involved in intelligence agencies or in intel-
Egence work. They happen to be sources of information
received by these agencies in confidence.” Hearing,
supra, st 204.
The current Administration’s definition of the term “intelli-
mm’umdinitsﬁxecuﬁvemderdoe not, of
course, control our interpretation of & longstanding statute.
Buttbebctthsttheame.&dnﬁnismﬁonhasnadthe
phrase in different ways for different purposes certainly un-
dercuts the Court's argument that the phrase has any single
and readily apparent definition.

“[P]lain meaning, like besuty, is sometimes in the eye of -
the beholder,” Florida Power & Light Co. v. Lorion, 40 -
U. S8 ——, —— (1985), and in an instance such as this one,
in which the term at issue carries with it more than one plau-
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sible meaning, it is simply inappropriste to select 3 single
mdinxmdhbdiube'pldnmemmg." The Court, ke the
Government, argues that the statute does not sy “confiden-
tial source,” as it might were iumpeﬁmiudwmwho
have received an implied or express promise of confidential-
fty. See ante, at 10; Brief for Petitioners in No. 83-1075,
p. 16. However, the statute also does not say “information
source” as it might were it meant to define the class of mate-
rial that the Court identifies. 1 therefore reject the Court’s
basic premise that the language at jssue necessarily has but s
single, obvious interpretation.

Nor does the legislative history suggest anything other
m;mpuﬁonddahwmmmwﬁduﬂlwb -
mighteit.hubehmedonﬂeneedsho\ﬂdthekidcnﬁtiesc
assistance become kmown. The congressional Hearings
quoted by the Court, and by the Government in its brief,
focus on Congress’ concern about the “deadly peril” faced by
intelligence sources if their identities were revealed, and
about the possibility that those sources would *‘close up like
a clam’” without protection. See ante, at 12; Brief for Peti-
tioners in No. 831075, p. 20. These concerns are fully ad-

lead an observer to identify such sources. That, to my mind,
is the start and finish of the exemption for an “intelligence
source”—one who contributes information on an implicit un-
derstanding or explicit assurance of confidentiality, as well as
inlomaﬁonthaeouldludtoncham‘
'mwmmamwumuammm

&nmvhnhmlddaemnmmumdnw&nphu
WWuwmmmAmﬁhﬁ ‘
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This resding of the “intelligence source” language also fits
comfortably within the statutory scheme as s whole, as the
Court’s reading does not. I focus, at the outset, on the re-
cent history of FOIA Exemption 1 and particularly on the
way in which recent events reflect Congress’ on-going effort
to constrain agency discretion of the kind endorsed today.
The scope of Exemption 1is defined by the Executive, and its
breadth therefore quite naturally Sluctuates over time. For
example, at the time (his FOLA action was begun, Executive
Order 12065, promulgated by President Carter, was in effect.
That order established three levels of secrecy—top secret,
secret, and confidential—the lowest of which, “confidential,”
was “applied to information, the unauthorized disclosure of
which reasonably could be expected to cause identifiable
das%ge to the national security.” 43 Fed. Reg. 28949, 28950
(1978).

The order also listed categories of information that could
be considered for classification, including “military plans,
weapons, or operations,” “foreign government informatio "
and “intelligence activities and sources.” Id., at 28951. As
it is now, pondisclosure premised on Exemption 1 was sub-
jecttojndicialreview. Aeoun.reviewinxmuemdaim
to withholding under Exemption 1 was required to determine
de novo whether the document was properly classified and
whether it substantively met the criteria in the Executive
Order. If the claim was that the document or information in
it contained military plans, for example, 8 court was i
to determine whether the document was classified, whether
it in fact contained such information and whether disclosure
of the document reasonably could be expected to cause at
least identifiable damage to pational security. The burden
montbeAgencyt.omnkethisshowinc. At one time, this
Court believed that the judiciary was pot qualified to under-

_take this task. See EPA v. Mink, 410 U. S. B (1973), dis-
cussed in n. 5, infra. Congress, however, disagreed, over-
ruling both a decision of this Court and a Presidential veto to

t
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make clear that precisely this sort of judicial role is essential

if the balance that Congress believed ought to be struck be-

tweendinclocmmduﬁomlucuﬁtthbem&h
: L)

Today’s decision enables the Agency to avoid making the
showing required under the carefully crafted balance embod-
jed in Exemption 1 and thereby thwarts Congress’ effort to
limit the Agency’s discretion. ‘Tae Court identifies two cate-
gories of information—the identity of individuals or entities,
whether or not confidential, that contribute material related
to Agency information-gathering, and material that might
embhanobenertodiscovertheidenﬁtydnebn
“source”—and rules that all such information is per ¢ subject
to withholding as long as it is related to the Agency’s “intelli-
gence function.” TheAgencyneednotevenummtdb-

tnhl!ﬂthl:ucuﬁvﬂmﬁmmnhhum' Q0 Uu.§,
ail

Mtbemlm.mumuduhddnﬁdvmmdw
mmﬁmecxwwmdovgmﬁuﬁelia&m Exzemp-
ﬁmlmmdiﬂedmumptdymnm&nn'm)pdﬁa.ﬂyn-
wma—mm&mwuwm»uwm
hmmduﬁwdwemchrdppn&ynd(ﬁ)hbam
wmuwwemﬁ SU.S. C. §s820X1). In
mmmamwmwupwm
‘thm:hlndewmiummdcmudmymiu&bm-__
mdndmmmhmu&mmndm--
o Mhmwmdhumam
hM&)d&hnﬁmnﬂt&minmmum
s action® § U. S C. §552aX4XB). The legishative histary unequivo-
dymb&hamnhmuﬁ'mnduumnd»
propriate. See S. Rep. No. 53-1200, p. § (1974)
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closure will conceivably affect pational ;ecuriuty. mu‘:heng
that it reasonably could be expecud to esuse 8L e
able damage. It uehd.:ot ehs:ﬂl;y gn information, z ”
demonstrate that it has prope classified. mmnarlu"
review whether the source hgd,. or w
::::“:3:1 had any interest in confidentiality, or wheth::
disclosure of the information wouk} bave any effect in:nm-
tional security. No court may consider whether the info .
tion is properiy classified, or whether 1;:: t.l'ne‘mdea:,egoer E:::: ;.
A e
the executive order. By Fhoosmz' to litig e
i db'receivingthnCowtsblesmg. gency
:1::3;1;“ ev:ded all these carefully fmposed congressional
¥ [}

I t.h:‘:l‘:s' thus freed from judicial review were @;refu:llg
defined, this result conceivably could m.nke sense. tall cot.he
mean that Congress had decided d:so‘ sol;ce o:xt nf:l'ox:m e
Agen possible documents 3 mate . m
almy? !:e prm.ec:t.ede , Do matter wha&:l:e &copé g‘fn t.h; :ﬁnmtmg” ¢

i . But the class e Co
gﬁ:&o‘?& diffcult to conceive of anything the Central

wdmﬁlmmww"“f
mﬁm.lmmm?m As a result, i the Agency d‘h'c “in' ulh-m“
mm-mwmm.muwfmzdmm .
tbe:-ﬂl ™ nwg,mempm' Fhlmtmmw b:ﬁ;ht of this new Order, -
mc:::?vﬂmhmnmdmmwmdnn
mkﬁﬁmdt&mhmm
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Intelligence Agency might have within its many files that
might not disclose or enable an observer to discover some-
thing about where the Agency gathers information. Indeed,
even pewspapers and public ibraries, road maps and tele-
phone bools sppear to fall within the definition adopted by
the Court today. The result s to cast an irrebuttable pre-
sumption of secrecy Over an expansive array of information in
Agency files, whether or not disclosure would be detrimental
to national security, and to rid the Agency of the burden of
making individualized showings of compliance with an execu-
tive order. Perhape the Court believes all Agency docu-
ments should be susceptible to withholding in this way. But
Congress, it must be recalled, expressed strong disagree-
ment by passing, and then amending, Exemption 1. In light
of the Court’s ruling, the Agency may nonetheless circum-
vent the procedure Congress bas developed and thereby un-
dermine this explicit effort to keep from the Agency broad
and unreviewable discretion over an expansive class of
information. m

The Court today resds its own concerns into the single
phrase, “intelligence souree.” To justify its expansive read-
hgdthaeMvodshtbeNaﬁonﬂSecwﬁyAatheCom
cxphithheAgeuymbem.pmteaM.md
not allow observers to learn either of its information re-
sources or of the topics of its inlerest. “Disclosure of the
subject matter of the Agency’s research efforts and inquiries
may compromise the Agency’s ability to gather intelligence
as much as disclosure of the identities of intelligence
sources,” ante, at 17, the Court observes, and the “intelli-
gence source” exemption must bear the weight of that con-
eern as well. That the Court points to no legislator or wit-  --
pess before Congress who expressed s concern for protecting
such information through this provision is irrelevant to the
Comrt. That each of the examples the Court offers of mate-
rial that might disclose a topic of interest, and that should not
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be disclosed, could be protected through other existing statu-
tory provisions, is of Bo moment.' That the public alresdy
inows all about the MKULTRA project at {ssue {n this case,
except for the names of the researchers, and therefore that
the Court’s concern about disclosure of the Agency’s “topics
o{mumt’mmenthnouppropxmewthilm.hdm
consequence. And finally, that the Agency now has virtu-
ally unlimited discretion to label certain information “secret,”
in contravention of Congress’ explicit efforts to confine the
Agency’s discretion both substantively and procedurally, is of
no importance. Instesd, dmplybeauntheCouﬂant.hink
of information that it believes should not be disclosed, and
that might otherwise not fall within this exemption, the
Court undertakes the task of interpreting the exemption to
cover that information. I cannot imagine the canon of statu-
tory construction upon which this reasoning is based.

Co gave to the Agency considerable discretion to de-
cide for itself whether the topics of its interest should remain
secret, and through Exemption 1 it provided the Executive
with the means to protect such information. If the Agency
decides to classify the identities of non-confidential contribu-
tors of information s0 a2 Dot to reveal the subject matter or
kindadhmsuithpmtﬂng.itmymkmﬁxempdonl

Md.uem.uﬂ;BthWhNo.B—lﬂ&p. 8218

Mammhi.uvmmdmhbmﬁon.mb
mdemwwcm 3
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